
	

	

THE PRACTICAL EFFECT OF MONTGOMERY  

SUGGESTIONS FOR THE GUIDANCE OF PRACTITIONERS 

 

1. The proforma approach to patient consent must be abandoned. Merely 

presenting or reading out pre-drafted or standard wording will in most 

cases not suffice, though for commonplace, minor and routine procedures 

it may be reasonable. 

 

2. The signature on a consent form proves nothing, except that the patient 

can write and can sign his/her own name. 

 

There must be genuine dialogue between doctor and patient, provided: 

(a)  that the patient is conscious and capable of understanding, and  

(b) that the patient is not so endangered by his condition that urgent 

need for immediate treatment allows no safe opportunity for 

discussion (the “emergency proviso”).   

 

3. The “therapeutic exception” will in rare cases allow a doctor to avoid 

disclosure if he decides on reasonable and reasoned grounds that the 

patient is so psychologically fragile or otherwise vulnerable that 

disclosure would present a real threat to the patient’s mental health or 

stability.  



	

	

 

4. The doctor’s duty of disclosure can be summarised as follows: 

(a) First decide what are the risks of the proposed treatment about which 

a reasonable patient in this patient’s position would need and want to 

know [the objective test], and disclose accordingly, explaining the 

balance of those risks with the expected benefits of what is proposed. 

(b) Next consider the particular patient’s individual characteristics and 

situation in life, e.g. age, intellectual ability, nature and demands of 

employment, family and other responsibilities, social and other 

problems, prospects if untreated, etc [the subjective test], and having 

done that: 

(c) Personalise the issue so as to identify what this particular patient with 

his/her personal characteristics, in his/her specific situation, would 

reasonably need and want to know, and add to or modify the 

disclosure accordingly. 

(d) Next if in the doctor’s considered opinion there are any realistic, 

reasonable and potentially effective alternative treatments/procedures, 

describe them and their risks and benefits relative to the doctor’s 

proposed course (with an explanation if wished of why they are not 

the doctor’s first choice). 

(e) Explain the patient’s perfect right to refuse all and any treatments or 

procedures proposed, with an explanation of the risks of that choice. 



	

	

 

  

5. When discussing the risks and benefits, and alternatives if any, the doctor 

must: 

(a) use words that the patient can readily understand, and check that 

there is real understanding; 

(b) avoid excessively detailed information – keep it simple; 

(c) so far as possible avoid technical jargon, using it only where there 

is no other way of describing what is proposed; 

(d) tailor the discussion to the individual patient. 

 

6. If a doctor is expressly told by a patient of adult years and sound mind 

that he/she is adamantly unwilling to be told about or to confront benefits, 

risks, prospects and uncertainties of outcome, the doctor: 

(a) Should first decide whether there is nevertheless a compelling need 

to disclose a risk (e.g. a known complication which would result in 

very serious harm), the withholding of which could vitiate consent. 

(b) May, absent such a compelling need, accept the patient’s wish not to 

be told, and limit disclosure accordingly, but 

(c) Should in either case make a careful note of the matter. 

 



	

	

7. Statistics/percentages relating to risks are a relevant but not of themselves 

decisive measure of whether they require to be disclosed.  A small risk of 

serious harm, if well recognised, may be expected to be of significance to 

most patients, and particularly significant to a patient undergoing minor, 

and/or non-urgent, strictly unnecessary or purely cosmetic treatment. A 

risk (however large) of very minor or transient side-effects (such as are 

found in drug data sheets) will usually not require disclosure. 

Reasonableness is the key. 

 

8. A specific risk, however small, may be of particular significance to a 

patient whose life or livelihood would be especially adversely affected if 

the risk materialised, e.g. threat to fertility for a childless young woman, 

damage to the voice for a singer, or to the finger of a concert pianist.  

 

9. A doctor who is not good at communicating with patients, whether 

because inexpert or unwilling, must recognise the fact and take steps to 

acquire the necessary skills. 

 

10. Lack of time for adequate dialogue with the patient may seem an ever 

present and even insuperable problem. It must be overcome, because 

what is at issue is the patient’s most basic and fundamental right to decide 



	

	

for him/herself, on adequate information, whether to submit or not to 

proposed treatment, or which of alternatives to choose.   

 

11. The person who will carry out the procedure, or is advising/prescribing 

the therapy, should whenever practicable give the necessary information 

and obtain the consent. It will often not be reasonable to delegate this to 

junior doctors or to nurses, though this may be acceptable if the 

individual is sufficiently informed and adequately trained for the task. 

 

12. The standard required in respect of disclosure is a reasonable one (not 

exhaustive).  This means that in all ordinary circumstances: 

(a) A huge catalogue of every extremely remote risks, of the kind 

found in the information sheets supplied with drugs, can, and 

almost always should, be avoided. The test of reasonableness will 

recognise good sense in this regard. 

(b) If (as is not uncommon) the doctor is asked directly by the patient 

what choice he would make for himself or e.g. for his child if in the 

patient’s position, the doctor may choose to answer truthfully, but 

with words carefully chosen to avoid exerting or even appearing to 

exert undue pressure, such as: “It is entirely a matter for you, and 

you and I are quite different people, but I would choose, and I 

would want my loved ones to choose, the course I am proposing”. 



	

	

 

13. Sensitive and frank disclosure in advance of risks and benefits, including 

acknowledgment of any real uncertainty of a successful outcome, may be 

expected to engender less anger, bewilderment and recrimination in the 

patient when things do not turn out well.   

 

14. Information which displaces ignorance will (as the GMC have asserted 

and the Supreme Court agree) make it less likely that the patient will have 

recourse to lawyers in the belief that a bad outcome must be the result of 

bad performance, and this should ultimately reduce litigation. 

 

James Badenoch Q.C. 

 

The responsibility for the above is the author’s. It does not of itself have the force of law, though it is 
derived in large measure from published GMC guidance and from the judgment of the Supreme Court in 
the case of Montgomery v. Lanarkshire Health Board. 
It is a modified version of a text used in lectures first given by the author in April 2015 to the Centre for 
Medical Ethics and Law at Hong Kong University and to the Hong Kong Academy of Medicine, and in 
September 2015 to the Chinese University of Hong Kong, and has since promulgated elsewhere.  

 

 

	


